BEFORE THE :
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation )
Against: )
)
: )

DAVID ANDREW MCCALL, M.D.) Case No. 800-2015-012621
' )
Physician's and Surgeon's )
Certificate No. A105536 )
)
Respondent )
: )

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby adopted as the
Decision and Order of the Medical Board of California, Department of Consumer Affairs,
State of Cahforma :

This Decision shall become effective at 5:00 p.m. on December 7, 2017.

IT IS SO ORDERED: November 7, 2017,

MEDICAL BOARD OF CALIFORNIA -

: N
Shn (g —
Kristina Lawson, JD, Chair
Panel B ‘
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XAVIER BECERRA

Attorney General of California

JANE ZACK SIMON

Supervising Deputy Attorney General

[LAWRENCE MERCER

Deputy Attorney General

State Bar No. 111898
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5539
Facsimile: (415) 703-5480

Attorneys for Complainant

. BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Accusation Against: Case No. 800-2015-012621

OAH No. 2017070304
DAVID ANDREW MCCALL, M.D.

2737 Walsh Avenue STIPULATED SETTLEMENT AND

Santa Clara, CA 95051 DISCIPLINARY ORDER

Physician's and Surgeon's Certificate No. A105536

Respondent.

[T IS HEREBY STIPULATED AND AGREED by and between the parties to the above-

entitled proceedings that the following matters are true:
PARTIES

1. Kimberly Kirchmeyer (Complainant) is the Executive Director of the Medical Board |
ol California (Board). She brought this action solely in her official capacity and is represented in
this matter by Xavicr Becerra, Attorney General of the State of California, by Lawrence Mercer,
Deputy A{torﬁey General.

2. Re'spondentj David Andrew McCall, M.D. (Respondent) is represented in this
procceding by attorney Elizabeth Grossman, whosé address is: 1010 Grayson Street #

Berkeley, CA 94710-2611

STIPULATED SETTLEMENT (800-2015-012621)
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3. On or about September 12, 2008, the Board issued Physician's and Surgeon's
Certificate No. A105536 to David Andrew McCall, M.D. ('Rcs@ndent). The Physician's and
Surgeon's Certificate was in full force and effect at all times relevant to the charges brought in
Accusation No. 800-2015-012621, and will expire on April 30, 2018, unless renewed.

JURISDICTION

4. Accusation No, 800-2015-012621 was duly filed before the Medical Board of
California, Department of Consumér Affairs, on June 22, 2016. Respondent timely filed a Notice
of Defense. A copy of Accusation No. 800-2015-012621 is attached as exhibit A and incorporated
herein by reference,

ADVISEMENT AND WAIVERS

5. Respondent has carefully read, fully discussed with counsel, and understands the
charges and allegations in Accusation No. 800-2015-012621. Respondent has also carefully read,
fully discussed with counsel, and understands the effects of this Stipulated Settlement and
Disciplinary Order.

6.  Respondent is fully aware of his legal rights in this matter, including the right to a
hearing on the charges and allegations in the Accusation; the right to confront and cross-examine
the witnesses against him; the right to present evidence and to testify oﬁ his own behalf; the right
to the issua;lce of subpoenas to compel the attendance of witnesges and the production of
documents; the right to reconsideration and court review of an adverse decision; and all other
rights accorded by the California Administrative Procedure Act and other applicable laws.

7. Respondent voluntarily, knowingly, and intelligently waives and gives up each and
every right set forth above.

1
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CULPABILITY

8. Respondent admits that he engaged in unprofessional conduct and was grossly
negligent in the performance of a physical examination which exceeded the scope of an

appropriate orthopedic examination, in violation of Business and Professions Code §62234 and

9. Respondent agrees that his Physician's and Surgeon's Certificate is subject to
discipline and he agrees to be bound by the Board’s probationary terms as set forth in the

Disciplinary Order below.

RESERVATION

10.  The admissions made by Respondent herein are only for the purposes of this
proceeding, or any other proceedings in which the Board or other professional licensing agency is
involved, and shall not be admissible in any other criminal or civil proceeding.

CONTINGENCY

11, This étipulation shall be subject to approval by the Board. Respondent understands
and agrees that counsel for Compléinant and the staff of the Board may communicate directly
with the Board regarding this stipulation and settlement, without notice to or any panicipatioﬁ by
Respondent or his counsel. By signing the stipulation, Respondent understands and agrees that he
may not withdraw his agreement or seck to rescind the stipulation pi'ior 1o the time the Board
considers and acts upon it. If the Board fails to adopt this stipulation as its Decision and Order,
the Sti.pulated. and Settlement and Disciplinary Order shall be of no force or effect, except for this
paragraph, it shall be inadmissible in any legal action between the parties, and the Board shall not
be disqualified from further action by having considered this matter.

/!
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12, The parties understand and agree that Portable Document Format (PDF) and facsimile

 copies of this Stipulated Settlement and Disciplinary Order, including PDF and facsimile

signatures thercto, shall have the same force and effect as the originals.

13. In conéideration of the foregoing admissions and stipulations, the parties agree that
the Board may, without further notice or formal proceeding, issue and enter the following
Disciplinary Order:

DISCIPLINARY ORDER

IT IS HEREBY ORDERED that Physician's and Surgeon's Certificate No. A105536 issued
to Respondent David Andrew McCall, M.D. is revoked. However, the revocation is stayed and
Respondent is placed on probation for {ive (5) years on the following terms and conditions.

. EDUCATION COURSE. Within 60 calendar days of the effective date of this

Decision, and on an ann_ua,l basis thereafter, Respondent shall submit to the Boar_d or its designee
for its prior approval educational program(s) or course(s) which shall not be less than 40 hours
per year, for each year of probation. The educational program(s) or course(s) shall be aimed at
correcting any areas of dcﬁcient pfacﬁce or knowledge and shall b¢ Category I certified. The
educational progf’cun(s) or course(s) shall be at Respondent’s expense and shall be in addition to
the Continﬁing Medical liducation V(CME') requirements for renewal of licensure. Following the
completion of each course, the Board ar i’;s designee may administér an examination to test
Respondent’s knowledge of the course. Respondent shall provide proof of attendance for 65
hours of CME of which 40 hours were in satisfaction of this condition,

2. MEDICAL RECORD KEEPING COURSE. Within 60 calendar days of the effective

date of this Decision, Respondent shall enroll in a course in medical record keeping approved in
advance by the Board or'its designee. Respondent shall provide the approved course provider

with any information and documents that the approved course provider may deem pertinent.

STIPULATED SETTLEMENT (800-2015-012621) |
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Respondent shall participate in and sucéessfully complcte' the classroom component of the course
not later than six (6) months after Respondent’s initial enrollment. Respondent shall successfully
complete any other component of the course within one (1) year of enrollment. The medical
record keeping course shall bc at Respondent’s expense and shall be in addition to the Continuing
Medical Education (CME) requirements for renewal of licensure.

A medical record keeping course taken after the acts that gave rise to the charges in the
Accusation, but prior (o the effe(ﬁive date of the Decision may, in the sole d.iscretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
been approved by the Board or its designee had the course been taken after the effective date of
this Decision.

Respondent shall submil a certification of successful completion ‘tjo the Board or its
designee not later than 15 éalendar days after successfully completing the course, or not later than

15 calendar days after the effective date of the Decision, whichever is later.

3.  PROIESSIONALISM I’RCGRAM (ETHICS COURSE). Within 60 calendar days of
the effective date of this Decision, Respondent shall enroll in a professionalism program, that
meets the requirements of Title 16, California Code of Regulaﬁons (CCR) section 1358.1.
Respondent shall participate in‘ and successfully complete that program. Réspondent shall

prbvide any information and documents that the program may dcem pertinent. Respondent shall

. successfully complete the classroom component of the program not later than six (6) months after

Respond‘en.t’s initial enroliment, and 1hve longitudinal component of the program not later than the
time specified by the program, but no later than one (1) year afier attending the classroom
component. The professionalism program shall be at Respondent’s expense and shall be in
addition to the Continuing Medical Education (CME) requirements {or renewal of licensure,

A professionalism program taken after the acts that gave risc to the charges in the

STIPULATED SETTLEMENT (800;20 15-012621)
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Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted vlowards the fulfillment of this condition if the program would have
been approved by the Board or its designee had the program been taken after the effective date of
this Decision.

Respondent shall submit a certification of successful completion to the Board or its
designee not later than 15 calendar days after successfully completing the program or not later

than 15 calendar days after the effective date of the Decision, whichever is later.

4. PSYCHIATRIC EVALUATION. Within 30 calendar days of the effective date of
this Decision, and on \.Vhate'ver periodic basis thereafter may be required by the Board or its
designee, Respondent shall undergo and complete a psychiatric evaluation (and psychological
testing, if deemed necessary) by a Board-appointed board certified péychiatrist, who shall
consider any information provided by the Board or designee and any other information ihe
})é)’Chiﬂll‘iSt deems relevant, and shall furnish a written evaluation report to the Board or its
designee. Psychiatric evvaluations conducted prior to the effective date of the Decision shall not
be accepled towards the fulfillment of this requirement. Respondent shall pay the cost of all
psychiatric evaluations and psychological testing.

Respondentv shall comply with all restrictions or conditions recommended by the evaluating
psychiatrist, including but not limited (o required participation in psychotherapy, within 15
calendar days éfter being notified by the Board or its designee.

If the evaluating psychiatrist recommends psychotherapy treatment, Respondent shall
submit to the Board or its designee for prior approval the name and qualifications of a Califorria-
licensed board certified psychiatrist or a licensed psychologist wh‘o has a doctoral degree in
psy&mlogy and at least five years of postgradﬁate ex‘perience in the diagnosis and {reatment of

emotional and mental disorders. Upon approval, Respondent shall undergo and continue
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psychotherapy treatment, including any modifications to the frequency of psychotherapy, until the
Board or its designee decms that no further psychotherapy is necessary.

The psychotherapist shall consider any information provided by the Board or its designee
and any other information the psychotherapist deems relevant and shall furnish a written
evaluation report to the Board or its deéignec. Respondentl shgll cooperate in providing the
psychotherapist any information and documents that the psycho'theyapist may deem pertinent,

Respondent shall have the treating psychotherapist submit quarterly status reports to the
Board or its desi gnee, which shall include reiaoﬁs on Respondent’s cufrent psychiatric status, his
medication complﬁance and his adherence to 1'ccommendations from the psychotherapist. The
Board or its designee may require Respondent to undergo psychiatric evaluations by a Board-
appointed board certified psyclﬂiatrist. [f, prior to the completion of probation, Respondent is
found to be mentally unfil to resume the practice of medicine without restrictions, the Board shall
retain continuing jurisdiction over Respondent’s license and the period of probation shall be
extended untﬂ the Board determines that Respondent is mcntally fit to resume the practice of
medicine without restrictions.

Respondent shall pay the cost of all psychotherapy and psychiatric evaluations.

5. MONITORING - PRACTICE. Within 30 calendar days of the effective date of this
Decision, Respondent shall submit to the Board or its designee for prior approval as a }5racﬁce
monitof., the nalﬁe and qualifications of one or more licensed physicians and surgeons whose
licenses are valid and in good standing, and who are preferably American Board of Medical
Specialties (ABMS) certified, A monitor shall have no 151'10_1‘ or current business or personal
relationship with Respondent, or other relatiénship that could reasonably be expected to
cémpromise the ability of the monitor to render fair and unbiased reports to the Board, including.

but not limited to any {orm of bartering, shall be in Respbndem‘s field of practice, and must agree

STIPULATED SETTLEMENT (800-2015-012621)
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‘to serve as Respondent’s monitor, Respondent shall pay all monitoring costs.

The Board or its designee shall provide the approved monitor with copies of the Decision
and Accusation, and a proposed monitoring plan. Within 15 calendar days of receipt of the
Decision, Accusation, and proposed monitoring plan, the monitor shall submit a signed statement
that the monitor has read the Decision and Accusation, fully understands the role of'a monitor,
and agrees or disagrees with the proposed monitoring plan, If the monitor disagrees with the
proposed monitoring plan, the monitor shall submit a revised monitoring plan with the signed
sltatement for approval by the Board or its designee.

Within 60 calendar days of the effective date of this Decision, and continuing throughout
probation, Respondent’s practice shall be monitored by the approved monitor. Respondent shall
make all records available for immediate inspection and copying on the premises by the monitor
at-all times during business hours and shall retain the records for the entire term of probation.

If Respondent fails to obtain approval of a monitor within 60 caiendar days of the eftective
date of this Decision, Respondent shall receive a notification from the Board or its designee to
cease the practice of medicine within three (3) calendar days after being so notified. Respondent
shall cease the practice of medicine until a monitor is approved to provide monitoring
responsibility.

The monitor(s) shall submit a quarterly written report to the Board or its designee which
includes an evaluation of Respondent’s performance, indicating whether Respondent’s practices
are within the standards of practice of medicine, and whether Respondent is practicing medicine
saftly, billing appropriately or both. It shall be the sole responsibility of Respondent to ensure
that the monitor submits the quarterly written reports to the Board or its designee within 10
calendar days alter the end of the preceding quarter.

11 the monitor resigns or is no longer available. Respondent shall, within S calendar days of

STIPULATED SETTLEMENT (800-2015-012621)
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such resignation or unavailability, submit to the B‘oard or its designee, for prior approval, the
name and qualifications of a replacement monitor who will be assuming that responsibility within
(5 calendar days, If Respondent [ails to obtain approval of a repllace'mem monitor within 60
calendar days of the resignation or unavailability of the monitor, Respondent shall receive a
notification from the Board or its designee to cease the practice of niedicine within three (3)
calendar days after being so notified. Respondent shall cease the practice of medicine until a
replacement monitor is approved and assumes monitoring responsibility.

In lieu of a monitor, Respondent may participale in a profession.al enhancement program
approved in advance by the Board or its desi'gﬁee that includes, at minimum, quérterl'y chart
review, semi-annual practice assessment, and semi-annual 1'evliew of professional growth and
éducation. Respondent shall part.icipate.in the professional enhancement program at Respondent’s

expense during the term of probation.

6,  THIRD PARTY CHAPERONE. During probation, Rcspondént shall have a third
party chaperone present wh‘ile consulting, examining or treating female patients. Respondent
shall, within 30 calendar days of the effective daté of the Decision, submit to the Board or its
designee for prior approval name(s) of pers‘ons who will act as the third party chaperone.

[f Respondent fails to obtain approval of a third party chaperone within 60 calendar days of

 the effective date of this Decision, Respondent shall recetve a notification {rom the Board or its

designee to cease the practice of medicine within three (3) calendar days after being so notified.
Respondent shall cease the practice of medicine until a chaperone is approved to provide
monitoring responsibility.

Fach third party chaperonc shall sign (in ink or electronically) and date each patient
medical record at the time the chaperonc’s services are provided. Each third party chaperone

shall read the Decision(s) and the Accusalion(s), and fully understand the role of the third party

STIPULATLED SETTLEMENT (800-2015-012621)
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chaperone.

Respondent shall maintain a log of all patients seen for whom a third parly chaperone is
ré,quired. The log shall contain the: 1) patient initials, address and telephone number: 2) medical
record number; and 3) date of service. Respondent shall kec—:.p this log in a scparate 1ile or ledger.
in chronological order, shall make the log available for _immediate inspection and copying on the
premises at all times during business hours by the Board or its designee, and shall retain the log
fqr the entire term of probation.

Réspond ent is prohibited from terminating employment of a Board-approved third party
chaperone solely because that person provided information as required to the Board or its
designee.

If the third party chaperone resigns or is no longer available, Respondent shall, within five .
(5") calendar days of such resignation or unavailability, submit to the Board or its. designee, for
prior approval, the name of the person(sj who will act as the third party chaperone. If Respondent
tails to obtain approval of a replacement chaperone within 30 calendar days of the resignation or
unavailability of the chaperone, Respondent shall receive a notiﬁcation from the Board or its
désignec {0 cease the practice of n;edicill,c within three (3) calendar days after being so notiﬁe&.
Respondent shall cease the practice of medicine until a replacement chaperone is approved and

assumes monitoring responsibility.

7. PROFESSIONAL BOUNDARIES PROGRAM. Within 60 calendar days from the
effective date of this Decision, Respondént shall enroll in a professional boundaries program
approved in advance b the Board or its designee, Respondent. at the program’s discretion, shall
undergo and complete the program’s assessment of Respondem’é coﬁlpetcncy, mental health
and/or neuropsychological performance, and .al minimuin, a 24 hour program of interactive

education and training in the area of boundaries. which takes into account data obtained from the

10
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* Decision. Accusation and any other information that the Board or its designee deems relevant.

The program shall evaluate Respondent at the end of the training and the program shall provide
any data from the assessment and trainiﬁg as well as the results of the evaluation to the Board or
its designee.

Failure to complete the entire program not later than six (6) months after Respondent’s
initial enwollment shall constitute a violation of probation unless the Board or its designee agrees
in writing to a later time for completion. Béscd on Respondent’s performance in and evaluations
from the assessment, education and training, the program shall advise the Board or its designee of
its recommendations for additional education, training, psychotherapy and other measures
necessary to ensure that Respondent can practice medicine safely. Respondent shall comialy with
program recommendations. At the completion of the program, R¢3p0ndm1t shall submit to & final
evalﬁation. The program shall provide the results of the evaluation to the Board or its designec.
The professional boundaries program shall be at Respondent’s expense and in addition to the
ContinuingzMedical Education (CME) requirements for renewal of liceﬁsure,

The program has the authority to determine whether or not Respondent sqccessfully
completed the program.

A professional boundaries course taken after the acts that gave rise to the charges in the
Accusation, but prior to the effective date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition if the course would have
been apbrovcd by. the Board or its designee had the course been taken after the effective date of
this Decision,

t

8.  NOTIFICATION. Within seven (7) days of the effective date of (his Decision, the

Respondent shall provide a true copy of this Decision and Accusation to the Chief of Staff or the

Chief Executive Officer at every hospital where privileges or membership are extended to

11
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Respondent, at any other facility where Respondent engages in the practice of medi-cine,
in;luding all physician and locum tenens registries or other similar agencies; and to the Ch_ief
Executive Officer at every insurance carrier which extends malpractice insurance coverage to
Respondent. Rcspondent shall submﬁ proof of compliance to the Board or its designee within 15 |
calendar days.

This condition shall apply to any change(s) in hospitals, other facilities or insurance.carrier.

9. SUPERVISION OF PHYSICIAN ASSISTANTS AND ADVANCED PRACTICE

NURSLES. During probation, Respondent is prohibited from supervising physician assistants and
advanced practice nurses.

10. OBEY ALL LAWS. Respondent shall obey all federal, state and local laws, all rules

govemning the practice of medicine in California and remain in full compliance with any court
ordered criminal probation, payments, and other orders.

Ll QUARTERLY DECLARATIONS. Respondent shall submit quarterly declarations

under penalty of perjury on forms provided by the Board, stating whether there has been
compliance with all the conditions of probation.

Respondent shall submit duarl‘erly declarations not later than 10 calendar days after the end
‘of the preceding quarter. |

12, GENERAL PROBATION REQUIREMENTS.

Compliance with Probation Unit

Respondent shall comply with the Board’s probation unit,

Address Changes

Respondent shall, at all times, keep the Board informed of Respondent’s business and
_residence addrcsscs, cmail address (if available), and telephone number, Changes of such

addresses shall be immediately communicated in writing to the Board or its designee. Under no

12
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circumstances shall a post office box serve as an address of record, except as allowed by Business
and Professions Code section 2021(b).

Place of Practice

Respondent shall not engage in the practice of medicine in Respondent’s or patient’s place
of residence, unless the patient resides in a skilled nursing facility or other similar licensed
facility.

License Renewal

Respondent shall maintain a current and renewed California physician’s and surgeon’s

license.

Travel or Residence Qutside California

- Respondent shall imumediately inform the Board or its designee, in writing, of travel to any
areas outside the jurisdiction of California which lasts, or is contemplated to last, more than thirty
(3.0) calendar days.

In the event Respondent should leave the State of California to reside or to practice,
Respondent shall notify the Board or its designee in writing 30 calendar days prior to the dates of |

departure and return.

13, INTERVIEW WITH THE BOARD OR ITS DESIGNEE. Respondent shall be
available in person upon request for interviews either at Respondent’s place of business or at the
probation unit office, with or without prior notice throughout the term of probation.

‘14, NON-PRACTICE WHILE ON PROBATION. Respondent shall notify the Board or

its designee in writing within 15 calendar days of any periods of non-practice lasting more than
30 calendar days and within 15 calendar days of Respondent’s return to practice. Non-practice is
defined as any period of time Respondent is not practicing medicine as defined in Business and

Professions Code sections 2051 and 2052 for at least 40 hours in a calendar month in direct

. STIPULATED SETTLEMENT (800-2015-012621)
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pﬁtient care, clinical activity or teaching, or other activity as approved by the Board. [f
Respondent resides in California and is considered to be in non-practice, Respondent shall
comply with all terms and conditions of probation. All time spent in an intensive training
program which has been approved by the Board or its designee shall not be considered non-
practice and does not relieve Respondent from complying with all the terms and conditions of
probation. Practicing medicine in another state of the United States or Federal jurisdiction while
on probation with the medical licensing authority of that state or jurisdiction shall not be
considered non-practice. A Board-ordered suspension of practice shall not be considered as a
period of non-practice.

In the event Respondent’s period of non-practice while on probation exceeds 18 calendar
months, Respondent shall successfully complete the Federation of State Medical Boards’s Special
Purpose Examination, or, at the Board’s discretion, a clinical competence assessment program
that meets the criteria of Condition 18 of the current version of the Board’s “Manual of Model
Disciplinary Orders and Disciplinary Guidelines” prior to reswming the practice of medicine,

Respondent’s period of non-practice while on probation shall not exceed two (2) years.

Periods of non-practice will not apply to the reduction of the probationary term.

Periods of non-practice for a Respondent residing outside of California will relieve
Respondent of the responsibility to comply with the probationary terms and conditions with the
exception of this condition and the following terms and conditions of probation: Obey All Laws;
General Probation Requirements; Quarterly Declarations; Abstain from the Use of Alcohol and/or
Controlled Substances; and Biological Fluid Testing,

15. COMPLETION OF PROBATION., Respondent shall comply with all financial

obligations (e.g., restitution, probation costs) not later than 120 calendar days prior to the

completion of probation, Upon successtul completion of probation, Respondent’s certificate shall

14
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16. VIOLATION OF PROBATION. Failure to fully comply with any term or condition

of probation is a violation ‘of probation. If Respondent violates probation in any respect, the

Board. afler giving Rcspondept notiée and the o_ppoxﬂmity 10 be hem‘d, may revoike probation ‘and
carry out the disciplinary order thét was stayed. If an Accusation, or Petition to Revoke Probation,
or an Interim Suspension Order is filed against Respondent during probation, the Board shall have
continuing jurisdiction until the matter is final, and the period of probation shall be extended until

the matter is final.

| 17. L[CENSE SURRENDER. Following the effective date of this Decision, if
Respondent ceases practicing due to retirement or health reasons or is otherwise unable to satisfy
the terms and conditions of bl‘Ol)ﬁtiOﬂ. Respondent may request to surrender his or hér license.
The Board reserves 1hé right to evaluate Respondem’s request and to exercise its discretion in
determining whether or not to grant the request, or to take any other action deemed appropriéte
and reﬁsonable under the circumstances. Upon formal acceptance of the surrender, Respondent
shall'-within 15 calendar days deliver Respondent“s wallet and wall certificate to the Board or its
désignee and Respondent shall no longer practice medicine. Respondent will no longer be subject
to the terms and conditions of probation. If Respond_ent re-applies for a medical license, the
application shall be treated as a petition for reinstatement of a revoked certificate.

18. PROBATION MONITORING COSTS. Respondent shall pay the costs associated

with probation monitoring each and every year of probation, as designated by the Board, which
may be adjusted on an annual basis. Such costs shall be payable to the Medical Board of
California and delivered to the Board or its designee no later than January 31 of each calendar

year.

15
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ACCEPTANCE

I have éarefully read the above Sﬁpulatc’d Scttlement and Discipliﬁary Order and have fully
discussed it with my éttorney, Elizabeth Grossman. Iunderstand the stipulation and the effect it
will have on my Physician's and Surgeon's Certificate. I enter into this Stipﬁlated Settlement and
Disciplinary Order voluntarily, knowingly, and intelligently, and agree to be bound by the

Decision and Order of the Board.

8] H ] v oo | ¢ i
DATED:  ° / ? / 2017 | Vol A Y Co i d
DAVID ANDREW MCCALL, M.D,
Respondent :

I have read and fully discuss_éd with Respondent David Andrew McCall, M.D. the terms

and conditions and other matters contained in the above Stipulated Settlement and Disciplinary

Order. 1 approve its form and content. y ;
patED: 9/ 1/ 17 “

ELIZAGETH GROSSMAN
Attorney for Respondent

16

STIPULATED SETTLEMENT (300-2015-012621)




28]

9

B I W U, B Y

ENDORSEMENT

The foregoing Stipulated Settlement and Disciplinary Order is hereby respectfully

submitted for consideration by the Board.

Dated: ? / 5 / 2:0 / -?/ ~ Respectfully submitted,

XAVIER BECERRA
Attorney General of Cahforma
JANE Z AGK SIMO\'

Attor neys Jor Complainant

SKF2016200917
4182711 1.doc .
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Accusation No, 800-2015-012621



O [e.e] ~ (@)} W B [SS TN\

: O T T T
g)ol:l)vg)\‘kl\l)l~§LN»~BB~B\OOO\IQ\LA4>UJNHO

H ’

KAMALA D. HARRIS

Attorney General of California . FILED :
JANE ZACK SIMON ' STATE OF CALIFORNIA
Supervising Deputy Attorney General ' MEDICAL BOARD OF CALIFORNIA

LAWRENCE MERCER ‘ - SACRAMENTO, 20\
Deputy Attorney General BYd » NALYST
State Bar No. 111898 L : :

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
Telephone: (415) 703-5539
Facsimile: (415) 703-5480

Attorneys for Complainant

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
'DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA - ,

In the Matter of the Accusation Against:
: , Case No. 800-2015-012621

David Andrew McCall, M.D. -

2737 Walsh Avenue ACCUSATION

Santa Clara, CA 95051 ‘

Physiéian's and Surgeon's Certificate -
No. A105536,

Respondent.

Complainant alleges:
_ PARTIES

1. Kimberly Kirchmeyer (Complainant) brings this Accusatioﬁ solely in her official
capacity as the Executive Director of the Medical Board of California. '
| 2. Onor about September 12, 2008, the Medical Board issued Physician's and Surgeon's |,
Certificate Number A105536 to David Aﬁdrew McCall, M.D. (Réspondent).' The Physician's and
Surgeon's Certificate was in full force and effect at all times rélevant to fhe Chargeé brought '
herein and will expire on April 30, 2018, unless renewed. | |

o ~ JURISDICTION
3.  This Accusation is brought before the Board, under the aufhority of thé following

laws. All section references are to the Business and Professions Code unless otherwise indicated.
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4. Section 2227 of the Code provides that a licensee who is found gﬁilty under the
Medical Practice Act may have his or her license revoked, suspended for a period not to exceed _ |

one year, placed on probation and required to pay the costs of probation monitoring, or such other

‘action taken in relation to discipline as the Board deems proper.

5. Section 726 of the Code states:

"The commission of any act of sexual abuse mlsconduct or relations with a patlent client,
or customer constitutes unprofessional conduct and grounds for d1sc1p11nary action for any
person licensed under this division, under any initiative act referred to in this division and under .
Chapter 17 (comh1encing with Section 9000) of Division 3.

"This section shall not apply to sexual contact between a physician and surgeon and his or
her spouse or person in an equivalent domesfie relationship when that physician ahd surgeon

provides medical treatment, other than psychotherapeutic treatment, to his or her spouse or person

in an equivalent domestic relationship." -

6. Section 2234 of the Code states, in pertinent part:
“The Board shall take action against any licensee who is charged with unprofessional

conduct. In addition to other provisions of this article, unprofessional conduct includes, but is not

limited to, the following:

“(a) Vielating or attempting to violate, directly or indirectly, assisting in er abetting
the violation of, or cqnspiring to violate, any provision of this chapter [Chapter 5, the Medieal
Practice Act]. | | |

“(b) Gross negligence. 7

“(c) Repeated negligent acts. .. . .

“d) Incompetenee

“(e) The commission of any act involving dlshonesty or corruptlon wh1ch is
substantially related to the qua11f1cat10ns, functions, or duties of 4 _physician and surgeon.

“(f) Any action or conduct which would have warranted the denial of a certificate. .

9
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7..  Section 2266 of the Code states that the “failure of a physician and surgeon to
maintain adequate and accurate records relating to the provision of services to their patients
constitutes unprofessional conduct.”

FIRST CAUSE FOR DISCIPLINE

.(Sexual Misconduct/Unprofessional Conduct)

8.  Respondent’s certificate ié subject to discipline pursuant to Business and Professions
Code sections 726 and/or 2234 in that Respondent examined and touched an intimate part of a
patient without a medical indication and/or violated professional boundaries in thé course of an
examination. The facts are as follows:

A. At all relevant times, Respondent was engaged in the practice of orthopedic medicine
in the County of Santa Clara, State of California. |

B.  On October 24, 2014, Patient LN a23 year old female, came under Réspondent’s
care and _tréatme‘nt for an orthopedic consultation at her regular medical clinic. L.N. had been
experiencing right knee pain for approximately 9 months and had .requested an MRI to determine
the cause of her contipuing pain. At the October 24th visit, Respondent was the assigned
physicién, responsible for taking a history, performing an examination of the knee and reviewing
the MRI with L.N. | |

C.  After taking a history that included a discussion of her daily activities, Respondent
concluded that the paﬁent’s knee problems were likely dﬁe to an overuse injury. Although she
was not.a candidate for surgery, Respondent introduced the topic of post-surgical recovery into
his conversation with L.N. At the time of the O.ctober 24th examination, Respondent had
available to him the information in the patient’s electronic medical record (EMR) at the medical
center and he was aware that her medical history included a past labiaplasty, i.e., surgical
reduction of the labia minora and/or labia maj dra. In the course of taking the history, Respondent |
ésked L.N. 1f she had any prior surgeries and how they had healed, which questions he related to

post-surgical reéovery and skin and ligament elasticity. L.N. acknowledged the prior labiaplasty

! Patient names are abbreviated to protect privacy.
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and, at that time, Respondént asked to see the labial incision to se;; ‘how it had healed. He did not
offer the patient a‘ gown or cover, rather he had her lower her pants and underwear. Hé then
éerformed a brief exaniinatioﬁ of the labia with his ﬁngloved hand. Respondent did not make a
written note of this examination.

D. Respondent did chart a physical _exa_lminaﬁon of the knee, for which the patient rolled
uﬁ the pant legs of her sweat pants. The examination was within normal limifs, with only some
tenderness noted over the inferior pole of the pétella. -The MRI was consistent with patellar
tendonitis, with inflammation at the inferior pole of the patella and patellar tendon. Despite his
earlier comments about surgery and post-surgical healing, Respondent advised the patient to
utilize aﬁght knee strap, right knee icing and non&mpaét activities such as an elliptical or bike.

E. Patient L.N. also had a history of shoulder pain and Respondent stated that he would
examine the.shoulder, for which he requested that she remove her shirt.: By th'is'point; the
patient’s discomfort with the intimacy of the orthopedic examination was such that she declined
to remove her shirt and, instead, moved the garment to expose fhe shoulder only. Respondent
examined the shoulder but; as with the labial examination, made no record of the examination.

. F.  Patient LN.’s discomfort with the October 24th examinétion continued after the visit

and, after discussing the events with family and friends, she reported the inappropriate

~ examination to the clinic. An investigation was undertaken and Respondent was asked to explain

why an uncharted genital examination was performed during an orthopedic evaluation.
Respondent stated that the patient spontaneously disrobed and that he recalled the event as

awkward. Respondent was tnable to provide a medically reasonable justification for the

examination or the lack of documentation and his employment was terminated.

FIRST CAUSE FOR DISCIPLINE

(Gross Negligence/Inaccurate Records)
9.  Respondent’s certificate is subject to discipline pursiiant to Business and Professions
Code sections 2234(b) and/or 2266 in that Respondent was grossly ne_gligenf in the performance

of a physical examination, which exceeded the scope of an appropriate orthopedic examination
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and violated professional boundaries, and Respondent failed to keep accurate and adequate *
records of the examination. -

'A. Complainant incorporates the allegations of Paragraphs 8,'(A)—(F) above, as though

“fully set out herein.

PRAYER

WHEREFORE Complamant requests that a hearing be held on the matters herein alleged
and that followmg the hearing, the Board issue a decision:

1. Revokmg or suspending Physician's and Surgeon's Certlﬁcate Number A105536,
issued to David Andrew McCall, M.D.;

2. Revoking, suspending or denying approval of David Andrew McCall, M.D.'s
authority to supervise physician assistants, pursuant to section 3527 of the Code; |

3. Ordéring David Andrew McCall, M.D., if placed on probaﬁon, to pay the Board the
costs of probation monitoring; and |

4.  Taking such other and further action as deemed necessary and proper. .

b A

DATED: June 22, 2016
. KIMBERLY R@'HMEYE (

Executive Difector

Medical Board of California

~State of California

Complainant

SF2016200917
41535247.doc

s

(DAVID ANDREW MCCALL, M.D.) ACCUSATION NO. 800-2015-012621




